STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
DEPARTMENT OF COMMUNI TY AFFAI RS
Petiti oner,
CASE NO. 92-6913DRl

VS.

GATOR CREEK CAMPGROUND, INC., and
POLK CQOUNTY,

Respondent s.

RECOMVENDED ORDER OF DI SM SSAL

VWhen this case was referred to the Division of Adm nistrative Hearings
(DOAH), several notions were pending, including:

(1) Gator Creek's Response/Mdtion to Dism ss Departnent of Conmunity
Affair's Petition for Appeal of Devel opnent Order, arguing essentially:

(a) that the petition was filed agai nst "Gator
Creek Canpground PUD, Inc.," which does not

exi st, instead of against "Gator Creek
Canmpground, Inc."

(b) that the appeal was not filed within 45
days of the rendering of the devel opnent order
in issue, as required by Section 380.07, Fla.
Stat. (1991). As to this point, Gator Creek
argued that Pol k County's approval of Gator
Creek's devel opnent plans in Novenber, 1991

is the only devel opnment order in issue and
that the Departnment's appeal petition does

not address that devel opment order, but only
addresses the one-year extension granted by
Pol k County in April, 1992. It argued that
the Departnent's appeal was filed nmuch nore
than 45 days after the rendition of this
approval. Alternatively, it argued that,

even if the one-year extension granted by Pol k
County in April, 1992, were considered to be a
devel opnent order, the extension was rendered
nore than 45 days before the Departnent's
appeal was fil ed.

(c) that the Departnent's appeal petition does
not address Pol k County's approval of Gator
Creek's devel opnent plans in Novenber, 1991
which is the only devel opnent order in issue,
but only addresses the one-year extension
granted by Polk County in April, 1992.



The Departnment of Community Affairs filed a witten response in opposition to
this nmotion, which it [ater supplenented by the filing of an exhibit.

(2) Gator Creek's Mdtion to Dismss for Lack of Jurisdiction, arguing
essentially that the Florida Land and Water Adj udicatory Conm ssion (the
Conmi ssi on) exceeded the statutory 60-day time limt for referring the Petition
of the Department of Community Affairs for Appeal of Devel oprment Order to DOAH
set out in Section 120.57(1)(b)3, Fla. Stat. (1991).

(3) Gator Creek's Mdtion to Dismss for Violation of Due Process, arguing
essentially that the Conmi ssion did not properly give notice of the neeting at
which it decided to refer the matter to DOAH.

When the case was referred to DOAH, an Initial Order was entered, but no
party responded to it. Gator Creek then filed a Motion to Dismss for Lack of
Jurisdiction and Failure to Conply with Hearing Oficer's Initial Oder. Polk
County also filed a Motion to Dismiss, echoing Gator Creek's argunment that Pol k
County's approval of Gator Creek's devel opnent plans in Novenber, 1991, is the
only devel opnent order in issue and that the Departnent's appeal petition does
not address that devel opment order but only the one-year extension

No further witten argunents were filed, and no party conplied with or
responded to the Initial Order. Finally, the Hearing Oficer initiated a
t el ephone prehearing conference, as required by the Initial Oder, for purposes
of scheduling this case for final hearing. The tel ephone prehearing conference
was held on January 14, 1993. At the conference oral argunments on the pendi ng
noti ons were heard, but the parties were not prepared to fully argue the
notions, and they were given until January 29, 1993, to file further witten
argunent on them To date, Gator Creek and the County have filed further
witten argunment, but the DCA has not.

As for the argunments that the statutory 60-day deadline for Conm ssion
referral of matters to DOAH under Section 120.57(1)(b)3, Fla. Stat. (1991), was
exceeded, and that the Conm ssion did not properly give Gator Creek notice of
the nmeeting at which it decided to refer the matter to DOAH, the referral to
DOAH for purposes of the statutory due process proceedi ngs provided in Section
120.57(1) woul d renmedy any procedural defect.

On the other hand, the requirenent under Section 380.07, Fla. Stat. (1991),
t hat appeals from devel opment orders be filed within 45 days of rendition is
jurisdictional. dearly, the Conmm ssion no | onger woul d have jurisdiction over
a devel opnent order approving Gator Creek's devel opnent plans rendered in
November, 1991. But, if the one-year extension granted by Pol k County in April
1992, is itself a devel opnment order, the Departnent petition and response to the
nmotions to dismss would raise factual issues as to whether the Departnent's
appeal was filed nore than 45 days after the rendition of the extension

This begs the final question under the Section 380.07 jurisdictiona
argunents, which also is the question raised under the remaining notions to
di smss--i.e., whether the one-year extension granted by Pol k County in April
1992, is a devel opnent order that can be appeal ed, even if the Departnent did
not tinmely appeal Pol k County's approval of Gator Creek's devel opnent plans in
Novenber, 1991.

Section 380.031(3), Fla. Stat. (1991), defines "devel opment order"” to mean
"any order granting, denying, or granting with conditions an application for a
devel opnent permit." Subsection (4) of the sane statute defines "devel opnent



permt" to include "any building permt, zoning permt, plat approval, or
rezoning, certification, variance, or other action having the effect of
permtting devel opnent as defined in this chapter.” Section 380.04(1), Fla.
Stat. (1991), defines "devel opnent” to nmean "the carrying out of any building
activity or mning operations, the making of any material change in the use or
appear ance of any structure or land, or the dividing of land into three or nore
parcels."”™ The statutory definition of a "devel opnent order” is therefore quite
broad, and it clearly includes Pol k County's approval of Gator Creek's

devel opnent plans in Novenber, 1991. \Whether it also includes the one-year
extension granted in April, 1992, is another question and requires an

exam nation of the pertinent adm nistrative rules.

F.A C. Rule 9J-1.002(1) requires that devel opnment orders be rendered to the
Department and states in part:

Exampl es of actions for which these sections
require issuance and rendition of a

devel opnent order incluude, but are not limted to:
(a) Zoning

(b) Rezoning

(c) Special use or special exception

(d) \Variance

(e) Plat approval

(f) Major devel opnent review

(g) Conmmunity inpact assessnent

(h) Building permt

(i) FIll permt

(j) Excavation permt

(k) Landclearing or |andscaping perm:t

(1) Any change or anendnent to a previously
i ssued devel opnent order

(m Any other action having the effect of
permtting devel opnent as defined in Section
380.04, F. S.

(Enphasi s added.)

It is concluded that, especially in order to be consistent with the
statutory definitions, F.A C Rule 9J-1.002(1)(m nust refer to relevant changes
or anendnents. Oherw se, the 45-day deadline in Section 380.07 would be al
but meani ngl ess and would not allow a devel oper to rely on any Depart nent
failure to appeal a devel opnent order until the final devel opnent order. To be
rel evant, a change or anendnent woul d have to be one that could alter the way in
whi ch the Departnent would review the devel opnment.

Ceneral ly, a relevant change or anendnent to a devel opnent order woul d be
one that changes or anmends the devel opnent project itself in some substantive
way. A change or anendrment to a devel opnent order could be relevant if it
alters the project in sonme significant way, or if it adds elenents or details to
the project. In addition, if the passage of tinme results in a relevant change
in circunstances that would alter the way in which the Departnment would revi ew
t he devel opnent, even the nmere extension of a construction deadline could
constitute a devel opnent order. However, regardl ess of the nature of the change
or anendnent, the scope of review should be linmted to aspects of the
devel opnent affected by the rel evant change or anendnment; it shoul d not reopen
all aspects of the development for review In the case of an extension of a



construction deadline, the scope of review should be limted to those aspects of
t he devel opnent affected by the circunstances that changed during the passage of
time.

In this case, the Petition of Department of Community Affairs for Appeal of
Devel opnent Order gives no indication that it seeks a review limted to those
aspects of the devel opnent affected by circunstances that have changed during
t he passage of tinme engendered by the construction deadline extension. To the
contrary, it clearly seeks to reopen for review the entirety of the Novenber,
1991, devel opnent order which the Departnent failed to appeal w thin the 45-day
time limt under Section 380.07.

Accordingly, the notions to dismss filed by Gator Creek and by the County
on this ground are granted, and it is recommended that the Florida Land and
WAt er Adj udi catory Conmi ssion enter a final order of dism ssal

RECOMMVENDED i n Tal | ahassee, Florida, this 3rd day of February, 1993.

J. LAVRENCE JOHNSTON

Hearing Oficer

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the
Di vision of Adm nistrative Hearings
this 3rd day of February, 1993.
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Post O fice Box 1761

Lakel and, Fl orida 33802

Ti mot hy F. Canpbell, Esquire
Assi stant County Attorney
Post O fice Box 60

Bartow, Florida 33830

Davi d K. Coburn, Secretary

Fla. Land & Water Adjudicatory Conm ssion
Executive O fice of the Governor

Attn: Kelly Tucker

Room 426

311 Carlton Buil ding

Tal | ahassee, Florida 32301



NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submit to the Florida Land and Water Adjudicatory
Conmi ssion witten exceptions to this Recormended Order of Dismissal. All
agenci es allow each party at |least ten days in which to subnmt witten
exceptions. Sone agencies allow a larger period within which to submt witten
exceptions. You should consult with the Florida Land and Water Adjudicatory

Conmi ssion concerning its rules on the deadline for filing exceptions to this
Reconmended Order of Dism ssal.



